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UNITED STATES COURT OF APPEAIIE 
Second Circuit 
eer 
At a Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the U..ited States Court House, in the City of New York, on the 


eighteenth day of May _ one thousand nine hundred 
and seventy-six. 


Leo A. Popp, 


Plaintiff-' Appellant, 


Ve 


Secretary of Health, Education 
and Welfare, 


Defendant-Appellee. 


It is hereby ordered that the motion made herein by counsel for the 


HRC RR appellee XPGQORUK HIRE 


by notice of motion dated April 23, 1976 to dismiss the appeal from the 
United States District Court for the Northern District of New York 
for ‘lack of prosecution 


be and it hereby is BwHKMKXX denied. 


AB RAXON KN UAE AR REY 
ARARARRRARARKRARARRAR 


A. Daniel Fusaro 
,| felerk, 
By 4 gel] “dugecksiu 
enia Deputy Clerk 
* sk 


Before} _HON, JAMES L. OAKES 
UsdeGede 


edeGede 


HON. ORRIN G. JUDD 
SOBRE 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


LEO A. POPP, | 
Plaintiff, 


-against- 73-CV-217 


SECRETARY OF HEALTH, EDUCATION 
AND WELFARE, 


Defendant. 


APPEARANCES: OF COUNSEL: 


LEO A. POPP 


Pro se 

R. D. #1 

St. Johnsville, New York 13452 

JAMES M. SULLIVAN, JR. RICHARD K. HUGHES 

United States Attorney Assistant United States Attorney 
Attorney for Defendant U.S. Court House & Post Office 
Federal P. O. Buildiig Albany, New York 12207 


Syracuse, New York 1320) 
BORGE VARMER 
Regional Attorney, Region II 
WINIFRED M. NASH 
Assistant Regional Attorney 
Office of the General Counsel 
Department of Health, Education 
and Welfare 
26 Federal Plaza 
New York, New York 10007 
JAMES T. FOLEY, D.J. 
MEMORANDUM-DECISION and ORDER 
This case is before the court for review, under section 205(y) 
of the Social Security Act (Act), as amended, 42 U.S.C. §405(g), of 
a final determination of the Secretary of alth, Education and 
Welfare (Secretary) which denied plaintiff's fourth application 
for a period of disability and disability insurance benefits filed 
pursuant to sections 216(1i) and 223, 42 U.S.C. §$§416 (1), 423. re- 
spectively, of the Act. 


Prior to submission of this application, plaintiff had filed 


three other applications seeking to establish his right to a period 


of disability and disability insurance benefits under the Act. On | 


August 9, 1963, he filed an application seeking benefits wherein 
he alleged that he had become unable to work on January 30, 1963, 
because of arthritis and diabetes. This application was denied 
initially on February 18, 1964, and after reconsideration on Auaust 
11, 1964. Plaintiff then requested a hearing which was subsequently 
held on November 13, 1964, before Hearing Examiner Maurice C. 
Rosenzweig. By decision dated December 14, 1964, Hearing Examiner 
Rosenzweig held that plaintiff was not under a disability as de- 
fined in the Act at any time for which his application was effec- 
tive. On March i7, 1965, the Appeals Council denied plaintiff's 
request for review of the hearing examiner's decision. Plaintiff 
instituted no further proceedings in regard to chis application. 

On July 20, 1966, plaintiff filed his second application for 
disability benefits. In this application, he alleged that he had 
become disabled on July 4, 1956, because of arthritis, diabetes, 
and a possible heart condition. His application was denied ini- 
tially on August 29, 1966, and again upon reconsideration on February 
9, 1967. A hearing was held before Hearing Examiner Rosenzweig 
and on October 30, 1967, he rendered a decision holding that plain- 
tiff was not under a disability and was therefore not entitled to 
benefits. After receiving additional evidence, the Appeals council, 
by decision dated February 23, 1968, denied plaintiff's request for 
review of the hearing examiner's decision and held that decision to 
be correct and final. No appeal was taken from the decision. 

Plaintiff filed his third application on October 29, 1968. 

Once again he alleged that he had become disabled in July 1956 


because of arthritis and diabetes. This application was denied 


initially on January 17, 1969, and upon reconsideration on February 
6, 1969. A hearing took place at plaintiff's request before Hearing 
Examiner Irwin D. Shapiro. His decision, dated April 9, 1970, held 
(1) that by reason of the Appeals Council's decision of February 


23, 1968, it was res judicata that plaintiff was not subject to 


oa ‘J 


any medically determinable physica” %r mental ampairment or combin- 
ation thereof which met the statutory standard of disability at any 
time prior to the date of said decision; and (2) that since said 
date and through April 9, 1970, plaintiff had not incurred impair- 
ments which singly or in combination were of such severity as to 
preclude him from engaging in substantial gainful activity. Plain- 
tiff again requested review of the hearing examiner's decision, 
which request was denied by the Appeals Council on September 21, 
1970. Thus, the hearing examiner's decision stands as the final 
decision of the Secretary on the third application for disability 
benefits. No further action was taken with respect to this appli- 
cation. 

The fourth and present application was filed by plaintitf on 
January 12, 1971, alleging an onset of disability as of July 5, 
1956, at age 46, due to diabetes mellitus, arteriosclerotic heart 
disease, osteoarthritis and a lumbar vertebrae fracture. This ap- 
plication was denied initially and again on reconsideration on June 
7, 1971 and January 8, 1972, respectively. The case was considered 
de novo by Administrative Law Judge Charles H. Weintraub who, on 
December 21, 1972, found that plaintiff was not suffering from a 
disability within the meaning of the Act. Following the Appeals 
Council's denial of his request for review of Judge Weintraub's 
decision, plaintiff retained an attorney who brought this action 
on his behalf requesting judicial review of the decisien. On April 
2, 1974, on motion of the defendant, this court remanded tne case 
to the Secretary for the taking of additioual evidence regarding 
plaintiff's earnings record. Upon receipt of such additional 
evidence and after consideration of the entire record, the Appeals 
Council rendered a decision, dated September 10, 1974, which found 
that plaintiff continued to engage an substantial gainful activity 
juring the years 1970 through September 10, 1974, and therefore 


could not be found to be under a disability as defined in the Act. 


On November 4, 197%, plaintiff's attorney withdrew from the case. 

Inasmuch a~ this application was filed more than four years 
aftor the date of notice of the initial determ; .ations on both the 
first and second applications, plaintiff is now barred from attempt- 
ing to reopen those decisions and, under the doctrine of res judi- 
cata, the decisions of the Hearing FE -:aminer finding piaintiff not 
disabled within the meaning of the Act are binding on this court. 
20 C.F.R. §§404.937 (a), 404.957(b); Marshall v. Gardner, 298 F. 
Supp. 542 (S.D.W. Va. 1968), aff'd, 408 F.2a°883 (4th Cir. 1969). 
Although less than four years elapsed between the determination on 
the third application and the filing of the present application, 
the earlier application can be reopened only upon a showing of good 
cause. 20 C.F.R. §404.957(b).- Good cause © deemed to exist if 
(1) new and material evidence is furnished by the claimant; (2) 
there is a clerical error in the computation of the benefits; or 
(3) there is error on the face of the evidenc2 on which the de- 
cision was based. 20 C.F.R. §404.958. In the absence of any of 
those exceptional factors, administrative finality forecloses the 
reopening or review of adverse decis.ons which have become final 
under the regulations. Tnompson v. Richardson, 452 F.2d 911, 913 
(2a Cir. 1971). The Secretary's decision not to reopen an adverse 
determination is reviewable by this court only to determine if there 
has been an abuse of discretion. Cappadora v. Celebrezze, 356 F.2d 1 
(2a Cir. 1966). Since none of the three exceptional factors required 
for the reopening of a final decision were present in this case, I 
do not find that the Secretary abused his discretion in refusing to 
reopen the decision issued on plaintiff's third application. Con- 
sequently, the decisions on-all three of the prior applications are 
res judicata and binding on this court. Domozik v. Cohen, 413 F.2d 
5 (3d Cir. 1969). 

Therefore, the only issue before this court is whether the 


Secretary's decision that plaintiff was not disabled within the 
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meaning of the Act at any time between April 9, 1970 and September 
10, 1974, is supported by substantial evidence. If the Secretary's 
findings of fact are based upon substantial evidence and inferences 
reasonebly drawn therefrom, they are conclusive upon this court and 
may not be disturbed. 42 U.S.C. §405(q); Gold v. Secretary of HEW, 
463 F.2d 38, 41 (2d Cir. 1972); Franklin v. Secretary of HEW, 393 
F.2d 640 (2d Cir. 1968). 

In order to establish entitlewent to a period of disability 
and disability insurance benefits, plaintiff bears the burden of 
proving that he was unable to engage in substantial gainful activity 
by reason of a physic.1l or mental impairment which can be expected 
to result in death or +).ich has lasted or can be expected to last 
for a continuous period of at least 12 nonths and the existence of 
which is demonstrated by evidence supported by objective data ob- 
tained by medically acceptable clinical laboratory techniques at a 
time when he met the insured status requirements of the Act. 42 
U.S.C. 423(¢c); Gold v. Secretary of HEW, supra. It is not suffi- 
cient that plaintiff show he is unable to do nis previous work. 

He must also demonstrate that he cannot, considering his age, edu- 
cation and work experience, engage in any other kind of substantial 
gainful work which exists in the national economy. 42 U.S.C. §423 
(da) (2) (A); 20 C.F.R. §404.1502(b). In the instant case, plaintiff 
has not even met the initial burden of proving that his impairments 
prevent him from engaging in his usual employinent. 

Medical evidence submitted by plaintiff on his fourth applica- 
tion for disability benefits does not differ substantially from 
that proffered on the three prior applications. A diagnosis made 
by Dr. Pointon on August 22, 1971, and reaffirmed by him on June 
20, 1974, indicates that plaintiff suffers from the followiny 
medically determinable impairments: diabetes mellitus, longst 
ing and moderately controlled; moderately generalized arterio 


sclerotic heart disease and vascular disease; osteoarthritis; and 


an old lumbar vertebral fracture with sciatica. Plaintiff also 


complains of pain in his lower back and right leg, but Dr. Pointon 
found plaintiff's overall strength to be good although he exhibited 
stiffness in his back when in motion and he fatigued easily. Dr. 

Pointon did aot find any of plaintiff's ailments to be severe. He 
did indicate that in his judgment plaintiff "has made considerable 
effort to maintain his activity and for a long tim. should have re- 
ceived additional finan 11 help so that he not subject himself to 
such fatiguing circumstances as he has: e.g. work on his farm and 
substitute teaching." Tr. However, a physician's state- 
ment that a person is disabled is not controlling for purposes of 


meeting the disability requirements of the Act, 20 C.F.R. §404.1526, 


and the Social Security Administration on three previous occasions 


found that plaintiff's impairments were not disabling. Since plain- 
tiff has not presented any evidence which would demonstrate that the 
severity of those impairments has increased since April 9, 1970, the 
Administration's findings are conclusive and are not subject to re- 
litigation in this court. Furthermore, the decision on this fourth 
application is supported by substantial evidence. Although there 

is no question that plaintiff is inflicted with diabetes and arthri- 
tis, neither of those diseases has been found to be disabling in and 
of itself. Williams v. Wainwright, 427 Ww 2a 921 (Sth Cir. 31970)% 
Kagan v. Weinberger, 383 F. Supp. 1233), 4225 (D.. Kan... 1974). While 
pain is recognized as a disabling factor for social security benefit 
purposes, it can constitute a disability only if it is not remediable 
or is of such a degree as to preclude an individual from engaging in 
substantial gainful employment. Calpin v. Finch, 316 F.. Supe. -L7 
(W.D. Pa. 1970). 

The totality of plaintiff's impairments, particularly when 
viewed in light of his work record, are not so oppressive that they 
prevent him from engaging in either his previous occupation as a 
school teacher or in any other kind of substantial work which exists 
in the national economy. This is evidenced by the fact that plaintiff 
has continued to work during the years in which he alleges he was 
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disabled. During 1970-74, he worked as a substitute teacher, as 
Supervisor of the Town of Ephratah and of the County of Fulton, 
and he continued to run his farm with the aid of his family. See 
20 C.F.R. §$404.1533. Plaintiff's earnings certification and income 
tax returns contained in the record reveal that he had earnings in 
every year subsequent to his alleged onset date. In 1970, he 
earned $2,122.22; in 1971, $2,169.05; in 1972, $1,434.99; and in 
1973, $3,437.$9. With the exception of 1971, plaintiff's yearly 
earnings exceeded the $140 per month amount which by law is deemed 
to demonstrate ability to engage in substantial gainful activity. 
20° C.F Re §404.153'(a); (b) Additionally, during those years plain- 
tiff grossed between $5,000 and $9,000 from his truck farm, although 
the farm actually operated at a loss. Tr. 803, 809. See 20 C.F R. 
§§404.1532, 404.1534(a), (e). 

it seems that plaintiff's request for disability benefits is 
predicated not so much on his physical condition as on the fact 
that he has been unable to obtain full-time employment. See, e.g, 
Tr. 483. However, the unwillingness of employers to hire the plain- 
tiff is not a factor to be considered in determining his disability. 
42 U.S.C. §423(d) (2) (A); 20 C.F.R. §404.1502(b); Whiten -. Finch, 
437 F.2d 73 (4th Cir. 1971); Hoffman v. Weinberger, 383 F. Supp. 
3925: SOS) {ED Pas. 1974). Furthermore, the fact that plaintiff has 
been found to be under a disability and entitled to disability re- 
tirement benefits by the New York State Teachers Retirement System 
is not determinative on the question whether he is under a dis- 
ability for purposes of the Act. 20 C.F.R. §404.1525; Williams v. 
Weinberger, 373 F. Supp. 1110, 1116 (W.D. Mo. 1974). 

Viewing the record as a whole, it is clear that a reasonable 


mind could very well have reached the same conclusion as did the 


Secretary -- that plaintiff was not disabled between April 9, 1970 
and September 10, 1974, and that he engaged in substantial gainful 
activity during that time period. Accordingly, the defendant is 


ea Ie 


entitled to judgment as a matter of law. 


That being so, the decision of the Secretary is hereby affirmed; 
defendant's motion for summary judgment is hereby granted and judg- 
ment shall enter in his favor dismissing the complaint. 

It is so Ordered. 

Dated: August 22, 1975 


Albany, New York 
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